











INSIGHTS

Restructuring professionals are in high demand in India.
The country has a large number of businesses that are
struggling financially, and there is a growing need for
professionals with the skills and experience to help these
businesses overcome their financial problems.

If you are interested in a career in restructuring, there are
anumber of steps that you can take to prepare. First, you
should obtain a degree in finance, accounting, or law.
You should also gain experience in financial analysis,
business planning, and negotiation. Finally, you should
network with other restructuring professionals and stay
up-to-date on the latest trends in restructuring.

Restructuring professionals in India play a vital role in
helping companies navigate financial difficulties and
achieve long-term success. They work with companies
to identify and address the root causes of financial
problems, develop and implement restructuring plans,
and manage the transition to a more sustainable
financial position.

Restructuring  professionals  typically have a
background in finance, accounting, law, or business
administration. They possess strong analytical
and problem-solving skills, as well as the ability to
communicate effectively with avariety of stakeholders,
including creditors, employees, and shareholders.

The role of a restructuring professional can vary
depending on the specific needs of the company.
However, some of the commontasks thatrestructuring
professionals may perform include:

B Conducting financial analysis to identify the
company'’s financial problems

B Developing restructuring plans that address the
company'’s financial problems

B Managing the implementation of restructuring
plans
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B Communicating with creditors, employees, and
shareholders about the restructuring process

B Negotiating with creditors on behalf of the
company

B Liquidating assets if the company is unable to
restructure

Restructuring professionals play a critical role
in helping companies avoid bankruptcy and
achieve long-term success. They are highly skilled
professionals with a deep understanding of
financial markets and the restructuring process.
If your company is facing financial difficulties, a
restructuring professional can help you develop a
plan to get back on track.

Here are some of the benefits of hiring a restructuring
professional:

B Restructuring professionals can help you identify
and address the root causes of your financial
problems.

B Restructuring professionals can develop and
implement restructuring plans that are tailored to
your specific needs.

B Restructuring professionals can manage the
transition to a more sustainable financial position.

B Restructuring professionals can communicate
effectively with a variety of stakeholders, including
creditors, employees, and shareholders.

B Restructuring professionals can negotiate with
creditors on your behalf.

If you are considering hiring a restructuring
professional, it is important to do your research and
select a qualified professional with the experience and
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Code of

Conduct

Contravention

Submission by IP

IP submitted all the documents

CASE NO IBBI/DC/119/2022

Violation of

Provision

DATE OF ORDER 4th August, 2022

Findings by Disciplinary Committee

Failure to Regulation It was observed that additional
provided crucial | Were shared but IA did not check 4(4) of the documents/clarifications were
information, them. More emphasis was laid on | |nspection asked by IA and the filled in checklist
documents, the process and the information requlations | Was also not provided to IA. IP
requisite shared were not considered. read with though submitted some documents
details as Clause 18 but not all of them.
Is:lzlgnlltp?étt::‘: Further submitted that no records 3?: g(?dcéfof lr;[avv(;/abseefwor:f:;:eadctif/zaitn P cggld
; providing
Authority) were handed over to the RP by CD in Conduct. documents. However in view of
spite of orders of AA. An application o ' o
under section 19 was pending constraints due to nqn—ayallabﬂlty
before AA. of records and application filed
under section 19(2) of the Code, IP
can be given benefit of doubt in this
contravention.
Registered IP submitted that there is lack of | gection 25 DC observed that in the 1st CoC
Valuers were application of mind by the IA as all (2) (d) of meeting to RV were appointed
approved by the information and reasons for not | e Code, However, as per the Form-lli
CoC with their | appointing the Registered Valuers | Regulation | Submitted by IP on the website of
fees but were | Was submitted. 27 of CIRP IPA it was noted that no valuers were
not appointed | No records were handed over by CD | Regulations | appointed atall.
by IP. in spite of the Orders of Hon'ble AA. | and Clause
19(2) application was pending even | 3, 5and 13
at the appointment of RP of Code of
Conduct.
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CODE & CONDUCT

Where there were no records or
assets of the CD, the appointment
of Registered

Valuers would have been

unreasonable and futile.

DC accepted the submission of IP
and observed that the minutes also
states RP informed that company
was not co-operating has not given
the copy of ledger, cash book etc.

[P submitted that the issue was

DC observed that IA has metioned

Huge advance Regulation
was given by raised by IA without considering the | 355 of c[Rp | In the records that no section
CD without any | information and reasons submitted | Regulations |19  application/document  was
agreementor |and IA failed to fully understand | read with available on record and that there
investment & |10 consider the said minutes of | glause 1,2, |is no exercise performed by IP to
this transaction | Mmeeting. 3and 14 of |determine the PUFE transaction by
was noted in IP submitted that CoC specifically | the Code of | IP
minutes of denied any process audit and only | Conduct DC observes that neither from
meeting yet asked to attempt investigation from the records available nor from the
no actionwas | existing records and such records submission of IP, any effort could
taken by Mr. never came to his possession. be made out. Further, for avoidance
Aggarwal. transaction  application,  CoC's
directions is not a precondition
as a duty is imposed on the RP to
preserve and protect the assets of
CD. Therefore, submission of IP are
not satisfactory.
Huge delay IP submitted that he was not paid | clguse 1,2, |/t was observed that three
in submitting by CoC or CD so getting work done | 13 and 14 appointments were made and
Relationship was difficult and these disclosures | of the Code | the disclosure of the same were
Disclosure on | could not have been filed without | of conduct | Published at a delay of 416 days and
the website. information received from those | gnd IBB] 174 days.
professionals. circularno. | The submission of IP regarding
Further submitted that cooperation | IP/005/2018 | non availability of information is
was not received from CD or even | dated untenable as the appointments were
CoC. ;gngarym: made by him and the information
1

required in the disclosure form were
readily available.

Further DC submitted that, filing of
disclosure form does not entail any
expenses. Moreover, IP conduct
shows reluctance to comply
with the provision of code and
perform a crucial duty of ensuring
transparency.
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Delay of
35daysin
submitting
Form Il

IPin Form Il
has mentioned
the date of
demitting office
of the RP as
9.06.2020. It
is, however
observed that
IP filed Form-Ill
with the IPA on
21.07.2020

IP submitted that the delay was
inadvertent and  unintentionally
caused due to some glitch in the IPA
website and the same was informed
to 1A,

Circular

No. IBBI/
IP/013/2018
dated
12.06.2018
and Clause T,
2,13and 14
of the Code
of Conduct

DC observed that as per IP, delay
was unintentional but no e-mail
communication/ intimation of the
issue to the IPA or any record of the
same was substantiated by him.

Since, delay of 35 days did not have
any adverse consequences on the
process, lenient view was taken.
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Knowledge | Qs on

Information Memorandum

Centre

During the Corporate Insolvency Resolution Process,
when a Resolution Professional is appointed, he
has to perform various duties as per Section 29 of
the Code including the preparation of Information

Memorandum. IM is a document prepared by

Resolution Professional which provides details of

corporate debtor to assist Resolution Applicant to

formulate resolution plan.

1. What is the definition of Information
memorandum as per the Insolvency and
Bankruptcy Code, 2016? What details the
Information memorandum shall cover?

As per Section 5(10) of the Code, “Information
Memorandum” means a memorandum prepared
by resolution professional under sub-section (1)
of Section 29;

And as per Section 29(1) of the Code, the
resolution  professional shall prepare an
information memorandum in such form and
manner containing such relevant information as
may be specified by the Board for formulating a
resolution plan.

As per Regulation 36(2) of the IBBI (Insolvency
Resolution Process for Corporate Persons)
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Regulations, 2016 (“CIRP Regulations”), The
information memorandum shall highlight the
key selling propositions and contain all relevant
information which serves as a comprehensive
document conveying significant information
aboutthecorporatedebtorincludingitsoperations,
financial statements, to the prospective resolution
applicant and shall contain the following details
of the corporate debtor-

(a) assets and liabilities including contingent
liabilities with such description, as on the
insolvency commencement date, as are
generally necessary for ascertaining their
values.

(b) the latest annual financial statements

(c) audited financial statements of the corporate
debtor for the last two financial years and
provisional financial statements for the
current financial year made up to a date not
earlier than fourteen days from the date of the
application

(d) a list of creditors containing the names of
creditors, the amounts claimed by them, the
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amount of their claims admitted and the
security interest, if any, in respect of such claims

(e) particulars of a debt due from or to the
corporate debtor with respect to related
parties

(f) details of guarantees that have been given in
relation to the debts of the corporate debtor
by other persons, specifying which of the
guarantors is a related party

(g) the names and addresses of the members or
partners holding at least one per cent stake
in the corporate debtor along with the size of
stake;

(h) details of all material litigation and an ongoing
investigation or proceeding initiated by
Government and statutory authorities;

(i) the number of workers and employees and
liabilities of the corporate debtor towards
them;

(j) company overview including snapshot of
business performance, key contracts, key
investment highlights and other factors
which bring out the value as a going concern
over and above the assets of the corporate
debtor such as brought forward losses in
the income tax returns, input credit of GST,
key employees, key customers, supply chain
linkages, utility connections and other pre-
existing facilities.

(k) Details of business evolution, industry
overview and key growth drivers in case of a
corporate debtor having book value of total
assets exceeding one hundred crores rupees
as per the last available financial statements

(I) other information, which the resolution
professional deems relevant to the committee.

Can the Interim Resolution professional prepare
Information memorandum?

As per Section 25 of the Code, it is the duty of the
resolution professional to prepare the information
memorandum. However, the cases where the
interim resolution professional is working as
deemed resolution professional, he shall carry
out all the functions which are supposed to be of
the Resolution professional.
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Whatis the purpose of preparation of Information
memorandum?

The purpose of an Information Memorandum
is that resolution plan may be prepared based
on it. It is specified in the provision relating to
preparation of Resolution Plan.

As per Section 30(1) of the Code, a resolution
applicant may submit a resolution plan [along with
an affidavit stating that he is eligible under section
29A] to the resolution professional prepared on
the basis of the information memorandum.

What is the time limit for preparation and
submission of information memorandum?

As per Regulation 36(1) of CIRP Regulations,
The Resolution professional shall submit the
information memorandum in electronic form to
each member of the committee shall submit the
information on or before the ninety fifth day from
the insolvency commencement date.

Can the Information memorandum be placed in
the CoC meetings directly?

From the language of Regulation 36(1) of CIRP
Regulations (as stated above), it may be presumed
that the Information memorandum is required to be
circulated to all the members electronically only that
too after taking the confidentiality undertaking.

Who has the right to receive the Information
memorandum?

The information memorandum is to be submitted
to Resolution applicants and members of the
committee of creditors.

As per Section 29(2), the resolution professional
shall provide the information to the resolution
applicants, provided that they undertake-

a) to comply with provisions of law for the time
being in force relating to confidentiality and
insider trading;

b) to protect any intellectual property of the
corporate debtor it may have access to; and

c) not to share relevant information with third
parties unless clauses (a) and (b) of this sub-
section are complied with.

As per Regulation 36(3) of CIRP Regulations,

a member of the committee may request the
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resolution professional for further information
of the nature described in this Regulation and
the resolution professional shall provide such
information to all members within reasonable
time if such information has a bearing on the
resolution plan.

Further, as per Regulation 36(4) of CIRP
Regulations, the resolution professional shall
share the information memorandum after
receiving an undertaking from a member of the
committee to the effect that such member or
resolution applicant shall maintain confidentiality
of the information and shall not use such
information to cause an undue gain or undue
loss to itself or any other person and comply
with the requirements under sub-section (2) of
Section 29.

Which CIRP form is required to be filed by
the resolution professional on submission of
Information memorandum?

As per Regulation 40(B) of CIRP Regulations,
Form CIRP-3 is required to be filed within 7 days
of issue of information memorandum to the
members of Committee of creditors.

Further, if the information memorandum is not
issued within time specified in the regulations,
CIRP-7 will be required to be filed within 3 days
of such date and the filing will be continued
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every 30 days till the completion of issuance
of IM.

Moreover, filing of forms after due date shall be
accompanied by a fee of five hundred rupees per
Form for each calendar month of delay.

What assistance may be sought from the
creditors of the corporate debtor in preparation
of information memorandum?

As per Regulation 4(3) of CIRP Regulations, the
creditor shall provide to the interim resolution
professional or resolution professional, as the
case may be, the information in respect of assets
and liabilities of the corporate debtor from the
last valuation report, stock statement, receivables
statement, inspection reports of properties, audit
report, stock audit report, title search report,
technical officers report, bank account statement
and such other information which shall assist the
interim resolution professional or the resolution
professional in preparing the information
memorandum, getting valuation determined and
in conducting the corporate insolvency resolution
process.

Further, as per Regulation 36(3A) of CIRP
Regulations, the creditors shall provide to the
resolution  professional the latest financial
statements and other relevant financial information
of the corporate debtor available with them.
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Policy and Regulatory Updates

++ RESERVE BANK OF INDIA (RBI) FRAMEWORK
FOR COMPROMISE SETTLEMENTS AND
TECHNICAL WRITE-OFFS

The Reserve Bank of India issued various instructions
to regulated entities (REs) regarding compromise
settlements in respect of stressed accounts from
time to time, including the Prudential Framework
for Resolution of Stressed Assets dated June 7,
2019, which recognises compromise settlements
as a valid resolution plan. With a view to provide
further impetus to resolution of stressed assets in
the system as well as to rationalise and harmonise
the instructions across all REs, as announced in the
Statement on Developmental and Regulatory Policies
released on June 8, 2023, it has been decided to issue
a comprehensive regulatory framework governing
compromise settlements and technical write-offs
covering all the REs.

++ THE INSOLVENCY PROFESSIONALS TO ACT
AS INTERIM RESOLUTION PROFESSIONALS,
LIQUIDATORS, RESOLUTION
PROFESSIONALS AND BANKRUPTCY
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TRUSTEES (RECOMMENDATION)
GUIDELINES, 2023 ISSUED ON JUNE 12,
2023.

These guidelines provide the procedure to establish
a panel of eligible Insolvency Professionals (IPs) for
appointment as Interim Resolution Professionals
(IRPs), Liquidators, Resolution Professionals (RPs),
and Bankruptcy Trustees (BTs) for a specified period.
The guidelines will be effective from 1st July 2023 to
31st December 2023.

++ NOTIFICATION UNDER SECTION 14(3)(A)
OF IBC FOR CONTRACTS UNDER OILFIELDS
(REGULATION AND DEVELOPMENT) ACT,
1948

The Central Government notified that the provisions
of sub-section (1) of section 14 of the IBC, 2016, shall
not apply where the corporate debtor has entered
into the Production Sharing Contracts, Revenue
Sharing Contracts, Exploration Licenses and Mining
Leases made under the OQilfields (Regulation and
Development) Act, 1948 and rules made thereunder.
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GLOBAL ARENA

Global
Arena

To improve the ranking of Saudi Arabia in the new
Ease of Doing Business Report, Saudi Arabia has
delivered a new insolvency law that is both modern
and transparent. The reforms focus on ensuring an
efficient management of a debtor’s estate, including
the protection of enterprise value where possible, and
the maximisation of realisable value and redistribution
of capital where necessary. The New Saudi Insolvency
Law and the impact it is likely to have in the region, not
simply in dealing with distress but improving access
to finance by ensuring more viable businesses are
rescued and facilitating growth and sustainability in
the overall economy.

The New Saudi Insolvency Law (Royal Decree M 50 of
1439, Resolution No 264 on 1439) was published in
the Saudi Official Gazette Issue 4712 in February. The
implementing legislation was enacted on 4 September
2018.

Some salient features of this new law are as under:

B The New Saudi Insolvency Law is generally
available to private individuals who are involved in
business and companies. In terms of jurisdictional
scope, it applies to Saudi persons or foreign
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Saudi Arabia:
Insolvency Law

residents practicing commercial or professional
activities, or any activity to realize profits in the
Kingdom; Saudi registered companies; and Saudi
branches of foreign companies.

The New Saudi Insolvency Law introduced a
range of restructuring and liquidation procedures:
Protective Settlement; Financial Restructuring;
Liquidation; Small debtor's procedures and
Administrative Liquidation.

This process under the new law allows the
debtor to remain in possession and manage its
own affairs whilst seeking a settlement with its
creditors to facilitate business continuation.

At the same time as commencing the procedure,
the debtor can seek a discretionary stay against
litigation and security enforcement. It can also seek
to obtain rescue finance in certain circumstances
to be approved by the court.

The introduction of officeholders and creditors’
committees is with a view to making the
procedures under the New Saudi Insolvency Law
more cost effective and efficient.
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B The process of rehabilitation allows a debtor to
restructure its business. The process takes place
under the supervision of the court and with the
assistance of an independent officeholder. There
is an automatic stay preventing litigation and
security enforcement.

B There is a new streamlined liquidation procedure
which ensures an efficient realisation of the
assets in the estate and distribution to creditors.
Debtors, creditors and regulators may initiate the
liquidation procedure.

B A delegated representative of the Bankruptcy
Commission takes on the role of liquidator of last
resort, to finalise the business and investigate the
affairs of the debtor.

B The New Saudi Insolvency Law also introduces
modified versions of the main restructuring and
liquidation procedures aimed at enabling small
debtors to be rescued or liquidated in a cost
efficient and time effective manner. The court has
limited involvement in these procedures.

B The New Saudi Insolvency Law introduces a
Bankruptcy Register which is accessible online.
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B The New Saudi Insolvency Law establishes a
Bankruptcy Commission. The Commission has a
wide-ranging role aimed at facilitating the practical
application of the law.

CROSS BORDER INSOLVENCY IN SAUDI ARABIA

With the issuance of the Rules of Cross-Border
Bankruptcy Proceedings on 16 December 2022,
Saudi Arabia becomes the 56th State to have enacted
legislation based on the UNCITRAL Model Law on
Cross-Border Insolvency (MLCBI).

he main aim of this cooperation is to reinforce the
commercial legal framework in Saudi Arabia and
enhance the capacity of various stakeholders (e.g.
government bodies, legal professionals) to apply and
implement UNCITRAL texts. The enactment of the
MLCBI follows the ratification of the United Nations
Convention on International Settlement Agreements
Resulting from Mediation (New York, 2018) (the
‘Singapore Convention on Mediation”) by Saudi
Arabia. Saudi Arabia is also finalizing a law based on
the UNCITRAL Legislative Guide on Key Principles of
a Business Registry and there are additional ongoing
reforms involving UNCITRAL texts related to the digital
economy and the international sale of goods.
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GAMES CORNER

meaning

Match the phrase with its correct

Phrases | Meaning

] Acquittal A postponing a court hearing

2 Actus reus B the court’s decision that a person is innocent
of the crime they were charged with

3 Adjournment C replacing an existing agreement with a new
one

4 Pari passu D an act which is illegal, such as theft

5 Novation E a record of the meetings held by members
and directors of companies.

6 Minutes F equally.
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