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Need for Code of

Conduct for Committee
of Creditors

CIRP can beinitiated by a CD, a financial creditor, an operational creditor
under the Insolvency and Bankruptcy Code, 2016. Section 21 of the
Code provides that after collation of all claims received against the CD
and determination of financial position of CD, the IRP shall constitute
CoC. Section 28 of the Code says that certain acts cannot be performed
by RP without the approval of CoC e.g. creation of security interest over
assets of corporate debtor, change in capital structure of corporate
debtor, undertake any related party transaction etc. It is important to
note that every act of the RP in conducting CIRP has to be with the
approval of CoC. Hence the CoC is in a commanding position under the
Code so far as resolution process is concerned.

‘Commercial Wisdom’ of CoC: The term ‘commercial wisdom' has
neither been defined under the Code, nor under the Regulations made
thereunder. However, the concept has evolved by way of judicial
decisions/precedents. The term ‘commercial wisdom’ essentially
involves prudence and justifiable reasons for arriving at a particular
commercial decision so far as insolvency process is concerned.

As per Section 30(2) of the Code, the RP shall examine each resolution
plan received by him and after ensuring that it conforms to the criteria
laid down in Section 30(2), present it to CoC. The CoC has been vested
with responsibility to examine various aspects relating to the resolution
process and take appropriate decision in accordance with the provisions
and objectives of the Code. While the RP conduct the whole resolution
process and supervise and control all the actions/functions of the CoC,
the CoC is the supreme decision-making body in a CIRP as decides the

18 | July-August 2023 I



fate of corporate debtor. The decision taken by CoC
regarding resolution plan has come to be known as
‘commercial wisdom' of CoC.

Scope of ‘commercial wisdom’: The term ‘commercial
wisdom’ got prominence after certain decisions taken
by the CoC while dealing with the insolvency resolution
plans. One of the issues is whether the ‘commercial
wisdom'’ of CoC is amenable to judicial review. It may be
noted that the legislature envisages certain objectives
to be achieved when a particular legislation is enacted.
However, several issues still remain untouched which
may not be possible to be visualized by the legislature
whileenactingalaw. Itisforthe Higher Courtstointerpret
the law in a meaningful manner and supplement the
law so that the objectives behind the enactment of a
particular law may be achieved. In animportant matter
of K. Shashidhar Vs Indian Overseas Bank and others,
2019 SCC Online SC 257, Hon'ble Supreme Court held
that while the Adjudicating Authority cannot interfere
with the commercial decision of CoC, a limited judicial
review is available to see whether CoC has considered
the facts that the CD needs to be kept as a going
concern during CIRP, need to maximize value of assets
and that interests of all stakeholders have been taken
care of. Hence, The Hon'ble Court held that the power
of Judicial Review to interfere with the ‘commercial
wisdom' or decisions taken by CoC is very limited.

In the matter of Committee of Creditors of Essar
Steel Ltd Vs. Satish Kumar Gupta decided on
15/11/2019, Hon'ble Supreme Court observed
that it is the ‘commercial wisdom’ of the CoC which
decide whether to rehabilitate a corporate debtor by
accepting the resolution plan. It was further observed
by that the judicial review by the Adjudicating Authority
or the Appellate Authority must be in accordance with
the provisions of Sections 30 or 32 read with Section
61 (3) of the Code. They can only review the fairness
of the resolution plan by considering whether the
resolution plan provides for maximization of the value
of assets of the corporate debtors and the interests of
all the stakeholders.

It would be seen that the financial creditors are
presumed to be fully aware about the state of affairs
of the CD and they are fully competent to decide
the feasibility of the resolution plan. Based on this
assumption, the CoC has been endowed with huge
powers purposely in deciding the fate of the CD.
The ‘commercial wisdom’ of CoC can be challenged
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before Courts of Law but the scope of judicial review
is limited. The decisions of CoC can be reviewed by
the within the scope of provisions of Sections 30(2),
and 61(3) of the Code which specifically provide the
grounds for challenging the decision taken by the
CoC. In the matter of M.P. Agarwal Vs Shri Lakshmi
Cotsyn Ltd. And another [CA (AT) (Ins) No 620 of
2020], it was held by NCLAT that it is settled law
that CoC enjoys primacy in the matter of approval
or rejection of resolution plan/settlement proposal
and the AA as well as appellate tribunal would be
exceeding its jurisdiction in approving or rejecting
such proposal/plan which is essentially based on
commercial wisdom of the CoC.

Huge Haircuts : One of the concerns which has
propped up is the approvals given by CoC to the
resolution plans by allowing huge haircuts. It is
questioned whether such huge haircuts are in
consonance with the objectives of the Code. It is
about five years that the Code was brought into force
with certain objectives inter alia insolvency resolution
in a time bound manner, maximization of value of
assets to promote entrepreneurship. A section of
the stakeholders feel that the Code has been able to
achieve its objectives. However, some sections are of
the opinion that the zeal with which the new legislation
was implemented, has failed to deliver the goods. Of
course it cannot be denied that for a legislation on
complicated issues like insolvency, the sailing may
not be very smooth as envisaged. In this connection
it is important to note the observations of Mr. M.S.
Sahoo, Ex-Chairman, IBBI stated in an interview with
the Economic Times “IBC is not a panacea for all ills
and requires systematic and holistic assessment. If
claims and realizations are adjusted to their real level,
haircuts figure will be lower. He stated further that the
question to ask is why does IBC process yield zero
haircut in one case and 100% in another for creditors?
It depends upon the nature of business, health of the
economy, marketing efforts etc. It critically depends
upon at what stage of stress of the company enters
IBC process, as much as at what stage a patient
arrives at the hospital. If the company has been sick
for years, and the assets have depleted significantly,
the IBC process may yield huge haircut or even
liquidation. The IBC maximizes the value of existing
assets, not of the assets which do not exist”.

[t cannot be denied that the concern of certain section
of stakeholders seems to be genuine but on the other
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hand, it has also to be taken into consideration that the
quantum of haircuts largely depends upon the value
of assets available. If we look at the objectives of the
Code, we will find that the primary objective of the
Code is not recovery of amount but is maximization of
value of assets of the CD, promote entrepreneurship,
availability of credit and balance the interests of
all stakeholders. CoC takes commercial decision
in respect of the CD after taking into consideration
various aspects like circumstances leading to default
by CD, value of assets, chances of revival of the CD.
As the CoC has to work out the revival of the business
of CD, it is imperative that the CoC is vested with
commensurate powers so as to take an independent
decision after taking into account various factors.

Need for Code of Conduct for CoC : In view of the
huge powers vested in the CoC, the question is being
raised in certain quarters whether there ought to be
a Code of Conduct for the CoC similar to the Code of
Conduct in respect of other agencies i.e. IPs/IPAs/
IUs. There cannot be a difference of opinion that the
decisions taken by CoC impact all the stakeholders.
Hence, each decision of CoC ought to be fair,
transparent and based on sound reasons.

It would be seen that sub-sections (2) and (3) of
Section 30 of the Code provides that the RP (IP) shall
examine each resolution plan received by him and
after confirming that the plan meets the requirements
laid down under sub-section (2), submit it to the CoC
for approval. Hence, it is not only the CoC who takes
decision regarding resolution plan but the RP (IP) also
who plays a major role to decide whether the plan
meets all the requirements to meet the objectives laid
down under the Code. The CoC further examines each
plan and arrive at a conclusion during its meetings. If
the plan is found to be feasible and viable by the CoC,
it is submitted to the AA for approval. As discussed
earlier, the AA finally review the plan and render its
decision about the plan.

Hence, the plan passes various tests before being given
finality. First of all the RP on being satisfied that it meets
the requirements laid down under the Code, forward it
to CoC. There is already a Code of Conduct for the IPs
(IPs are the RPs) which has to be kept in mind by the
RP while dealing with the resolution plan. Thereafter
the CoC decides the fate of proposal, after examining
its viability and feasibility, in a meeting of FCs through
voting of not less than sixty six percent. The AA shall
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approve the plan after being satisfied that the plan
meets the requirements of Section 30(2). The plan shall
be binding on CD, its employees, members, creditors,
which includes Central and State Government, Local
Authority and such authorities to whom statutory dues
are owed, guarantors and other stakeholders. As the
plan impacts so many stakeholders, the CoC has to
take a conscious decision by applying its judicial mind
while approving the plan.

It would be appreciated that the CoC has to be given
some sort of discretion while arriving at the decision
which of course is subject to judicial review. The author
is of the view that as the powers and functions of CoC
partakes the character of quasi-judicial functions while
deciding the plan, there may not be any requirement
of separate Code of Conduct for the CoC. That apart,
the decisions of CoC are subject to judicial review.
Moreover, the Code and the Regulations made
thereunder contains adequate provisions to monitor the
conduct of other agencies like; IPs/IPAs/IUs which play
their respective roles in furtherance of achievement of
objectives of the Code. Hence, creation of a separate
forum in the form of Code of Conduct does not seem
to be need of the hour.

Conclusion: Based on the judicial decisions, it is
now well established proposition of law that the CoC
is supreme while exercising its ‘commercial wisdom’
in taking decisions regarding insolvency resolution
process. Some experts have stated that the IBBI should
regulate the conduct of CoC. The author feels that as
the functions of CoC partake the character of quasi
judicial functions (so far as its commercial wisdom is
concerned), it seems to be inappropriate if the IBBI is
vested with the powers of regulating CoC, IBBI being
an administrative and regulatory body. However, the
IBC being at a nascent stage, the judiciary is expected
to play its role by giving meaningful interpretation to
certain issues like ‘Commercial Wisdom’, ‘Haircuts’,
‘Code of Conduct'etc.

REFERENCES

Insolvency and Bankruptcy Code, 2016

IBBI (Insolvency Professionals) Regulations, 2016
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EVOLVING
JURISPRUDENCE
UNDER IBC

The Insolvency and Bankruptcy Code (IBC) is a dynamic and progressive
economic legislation, and the jurisprudence around it is constantly
evolving. The judiciary has interpreted the Code with deference to
legislative intent in economic matters, and judicial pronouncements
CA Chandrasekaran Ramadurai, under the Code are very important resources to understand the various
Chartered Accountant, Insolvency provisions of this ever-evolving law.
professional Registered Valuer

INSIGHTS

Here are some of the key areas where jurisprudence has evolved under
the IBC:

B The definition of “financial debt”. The IBC defines “financial debt”
as “any debt arising out of the lending of money by a financial
creditor to a corporate debtor”. However, the courts have held that
this definition is not exhaustive, and that other types of debt, such
as those arising from the sale of goods or services, may also be
considered financial debts for the purposes of the IBC.

B Therole of the Resolution Professional. The Resolution Professional
(RP) is a key player in the insolvency resolution process. The RP is
responsible for taking all necessary steps to maximize the value of
the corporate debtor's assets and to find a resolution plan that is
acceptable to all stakeholders. The courts have held that the RP has
a wide range of powers, including the power to sell assets, to enter
into contracts, and to dismiss employees.

B The rights of operational creditors. Operational creditors are those
who have provided goods or services to a corporate debtor on a
regular basis. The IBC gives operational creditors a number of rights,
including the right to vote in the insolvency resolution process and
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the right to receive payment in full in the event
of a successful resolution. The courts have held
that operational creditors should be given priority
over other creditors, and that their rights should
be protected.

B The role of the National Company Law Tribunal
(NCLT). The NCLT is the principal adjudicating
authority under the IBC. The NCLT has the power
to hear and decide applications filed under the
IBC, and to pass orders on such applications. The
courts have held that the NCLT should be given a
wide latitude in interpreting the IBC, and that its
decisions should be given great weight.

The jurisprudence around the IBC is still evolving, and
it is likely to continue to evolve as the Code is applied
in different cases. The courts have played a key role
in shaping the jurisprudence, and their decisions have
provided clarity on a number of important issues.
The evolving jurisprudence is helping to ensure
that the IBC is a fair and effective tool for resolving
insolvency cases.

The Insolvency and Bankruptcy Code, 2016 (IBC)
is a landmark legislation that has brought about a
significant change in the way corporate insolvency
and bankruptcy is handled in India. The Code has been
in force for over five years now, and during this time,
there has been a significant amount of jurisprudence
that has evolved around it.

Some of the key areas where jurisprudence has
evolved include:

B The definition of “default. The Code defines
“default” as a situation where a corporate
debtor fails to repay a debt within the stipulated
time period. The courts have interpreted this
definition broadly, and have held that even a single
instance of default can constitute a default under
the Code.

B The role of the Resolution Professional: The
Resolution Professional (RP) is an independent
professional who is appointed by the NCLT to
oversee the insolvency resolution process. The
courts have held that the RP has a wide range of
powers, including the power to take possession
of the corporate debtor's assets, to manage the
corporate debtor's business, and to enter into
agreements with creditors.
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B The right of creditors to vote: The Code gives
creditors the right to vote on a resolution plan
that is submitted by a prospective resolution
applicant. The courts have held that this right is
a fundamental right, and that creditors cannot be
deprived of this right without due process of law.

B The time period for completion of the insolvency
resolution process: The Code provides that the
insolvency resolution process must be completed
within 180 days. However, the courts have held
that this time period is not mandatory, and that the
NCLT can extend the time period if it is satisfied
that there are good reasons for doing so.

The jurisprudence that has evolved around the IBC
has helped to clarify and define the law, and has made
it more effective in resolving corporate insolvencies.
This has had a positive impact on the Indian economy,
and has helped to improve the credit environment.

Here are some of the key cases that have shaped the
jurisprudence of the IBC:

B |n the matter of Essar Steel Ltd.: This case was
decided by the Supreme Court in 2019, and it held
that the RP has the power to sell the corporate
debtor's assets even if there is a pending challenge
to the initiation of the insolvency resolution
process.

B Inthe matter of Synergies Dooray Automotive Ltd.:
This case was decided by the NCLAT in 2019, and
it held that the RP cannot approve a resolution
plan that does not provide for full payment of the
dues of secured creditors.

B [n the matter of ABG Shipyard Ltd.: This case is
currently pending before the Supreme Court, and
it raises the issue of whether the corporate debtor
can be held liable for the acts of its promoters.

The jurisprudence of the IBC is still evolving, and it is
likely that there will be further developments in the
coming years. This is a positive development, as it
shows that the law is being interpreted in a way that is
fair to all stakeholders.

The Insolvency and Bankruptcy Code, 2016 (IBC) has
been hailed as a landmark legislation that has the
potentialto transformthe Indian economy by providing
a time-bound and efficient mechanism for resolving
insolvency. The Code has been in force for over five
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years now, and during this time, there has been a
significant amount of jurisprudential development
around its provisions.

Some of the key areas where jurisprudence has
evolved under the IBC include:

B The definition of “financial debt” and “operational
debt”

B The scope of the moratorium on enforcement of
security interests

B The rights of operational creditors during the
insolvency resolution process

B The role of the Resolution Professional
B The approval of resolution plans
B The challenge of resolution plans

The jurisprudence around the IBC is still evolving,
and it is likely that this will continue in the coming
years. This is to be expected, given the complexity
of the Code and the fact that it is a relatively new
piece of legislation. However, the development of
jurisprudence is a positive development, as it helps
to ensure that the IBC is interpreted and applied in a
consistent and predictable manner.

Here are some specific examples of how jurisprudence
has evolved under the IBC:

B [n the case of Innoventive Industries Ltd. v.
Edelweiss Asset Reconstruction Co. Ltd. the
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Supreme Court held that homebuyers are financial
creditors for the purposes of the IBC. This was
a significant development, as it expanded the
pool of creditors who could initiate insolvency
proceedings against a defaulting corporate debtor.

B |nthe case of ArcelorMittal Nippon Steel India Ltd.
v. Satish Kumar Gupta, the Supreme Court held
that the moratorium on enforcement of security
interests does not apply to secured creditors who
have obtained a decree of sale from a court of law.
This was a significant development, as it clarified
the scope of the moratorium and protected the
rights of secured creditors.

B [n the case of Essar Steel Ltd. v. Committee of
Creditors, the Supreme Court held that operational
creditors have the right to vote in the insolvency
resolution process, even if their debts are not
secured. This was a significant development, as
it gave operational creditors a greater say in the
process of resolving insolvencies.

These are just a few examples of how jurisprudence
has evolved under the IBC. The development of
jurisprudence is a positive development, as it helps
to ensure that the IBC is interpreted and applied in a
consistent and predictable manner. This is important
for promoting certainty and predictability in the
insolvency resolution process, which is essential
for attracting investment and stimulating economic
growth.
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Knowledge
Centre

GALADA POWER AND TELECOMMUNICATION
LIMITED

In accordance with the applicable provisions of the
Insolvency and Bankruptcy Code 2016 (“IBC/Code”),
the Corporate Insolvency Resolution Process (“CIRP
Process”) of Galada Power and Telecommunication
Limited (“Company”) was initiated by one of the
Financial Creditors of the Company i.e. Stressed
Assets Stabilisation Fund.

The company was incorporated in the year 1972
with a manufacturing unit in Hyderabad, India for
rolling EC grade aluminium rod by continuous casting
process. It has developed and popularized several
technologies of energy saving like Concast Aluminium
Alloy Electric Grade Wire — Rods, all Aluminium Alloy
Conductors, Aluminium Alloy Strategic Castings for
Defence and Spacecrafts etc. Galada is a pioneer
in Power Sector, developing innovative Transmission
& Distribution lines for reducing Technical Losses in
Power Systems. The company is a listed company
having registered office at Hyderabad with authorised

(C:S) INSTITUTE OF INSOLVENCY PROFESSIONALS

JOURNEY OF A COMPANY:
From Insolvency to Resolution

capital of 11,00,00,000/- and paid-up share capital of
7,48,98,800/-

The company’s insolvency process was initiated on
14™ August, 2019 by NCLT Hyderabad Bench through
Stressed Assets Stabilisation Fund under Section 7 of
the Code.

Mr. Nitin Vishwanath Panchal (IBBI/IPA-001/IP-
P00777/2017-2018/11350) was appointed as the
Interim Resolution Professional and later on he was
confirmed as Resolution Professional.

The following financial creditors formed the

Committee of Creditors:

Stressed Asset Stabilisation Fund 41.63%
Edelweiss ARC 10.90%
Syndicate Bank 28.63%
UTI Mutual Fund 18.84%

Following were the series of events which took place
during process:
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S. No. | Particulars Details

1. Initiation of CIRP 14th August, 2019

2. First CoC meeting 20th September, 2019

3. Issuance of expression of interest (Form G) 6th November, 2019

4, No of CoC meetings conducted 25

5. Issuance of Final list of resolution applicant 12th July, 2021

6. No. of prospective resolution applicants 9

7. Date of approval of resolution plan by CoC 7th September, 2021

8. Name of final resolution applicant Amrutha Constructions Private Limited (CoC with

100% voting share voted in favour of the plan)

Date of approval of resolution plan by AA 25th May, 2023

10. No. of days taken to complete the resolution 3 years, 9 months (Approx)

Successful Resolution applicant, Amrutha Constructions
Private Limited, is a Company incorporated in the year
2006-2007 with a paid-up share capital of Rs. 1,35,000/-
led by the Promoter Mr. P Venkateshwar Rao, who has
experience in the Aluminium Conductor market and
boasts itself to be financially strong robust company.

The Company's net worth is Rs. 265.37 crores as on
March 2021.

The resolution applicant acquired the corporate
debtor as a going concern including all fixed assets
of the Company. The term of the resolution plan is 45
days of approval by the Adjudicating Authority.

Details of payment by the resolution apwplicant: (In lakhs)
Amount Amount provided | Amount Provide d to the
Category of stakeholder admitted under the plan Amount Claimed (%)
Secured Financial Creditors (all 210,727.96 2,932.00 1.39%
voted in favour of resolution plan)
Unsecured Financial Creditors NIL NIL NA
Operational Creditors
Related Party of Corporate Debtor 32.43 - 0.00%
Government 345.01 8.62 2.50%
Workmen 18.26 17.83 97.65%
Employees 71.16 31.19 43.83%
Other OCs 124.30 3.11 2.50%
Total 211,319.13 2992.75 1.42%
CIRP costs Upfront Rs. 3.50 crores payable within 45 days of approval of NCLT.

Financial Creditors
NCLT

Upfront Rs. 29.32 crores payable within 45 days of approval of

Employees and Workmen

Upfront Rs. 0.49 crores payable within 45 days of approval of NCLT.

Operational Creditors & Statutory dues
NCLT

Upfront Rs. 0.12 crores payable within 45 days of the approval of

Total

Rs. 33.43 crores.
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The implementation of the plan until the final
payment of Resolution plan is being supervised by the
Monitoring Committee. The Monitoring Committee
is comprised of (i) a representative of the COC (ii)
One representative of the resolution applicant (iii)
Resolution Professional. On and from the Effective
Date, the Reconstituted Board is responsible for daily
affairs and operations of the Company.

TheAdjudicatingAuthorityon 14.03.2022 has observed
that the valuations undertaken by both the valuers
were incorrect and appointed Mr. N. Malikarjuna
Setti and Mr. Madasa kumar as commissioners to
independently get the valuation done. The average
liquidation value submitted by the Commissioners is
Rs. 39.73 crores and the valuation already approved
by the COC was Rs. 38.50 crores. However, CoC
proceeded with the resolution plan already approved
in 25th CoC meeting held on 07.09.2021

Way forward

The resolution plan is under implementation stage.
The corporate debtor has been resolved as a going
concern and the financial creditors took heavy haircut
inresolving the bad debts. Let's hope that the Company
will grow in the near future with new aspirations.

BRIEF OF JUDGMENTS
Supreme Court

Case Title: Paschimanchal Vidyut Vitran Nigam
Ltd. Versus Raman Ispat Private Limited & Ors.

Case no.: Civil Appeal nos. 7976 of 2019
Decision Date: July 17,2023

Court/Tribunal: Supreme Court of India

FACTS:

B Paschimanchal Vidyut Vitran Nigam Limited
(PVVNL) and Raman Ispat Pvt. Ltd. (corporate
debtor) had entered into an agreement for supply
of electricity. Clause 5 of the agreement provides
that “The outstanding dues will be a charge on the
assets of the company.

B Since the dues remained unpaid, PVVNL attached
the corporate debtor’s properties by an Order of
District Collector and Tehsildar, Muzaffarnagar
and has restrained, transfer of property by sale,
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donation or any other mode, and create charge
due to outstanding dues.

B The corporate debtor went under liquidation.
Therefore, Liquidator is duty bound to form
liquidation estate, consolidate claims of creditors
and distribute the proceeds of liquidation among
the creditors in order of priority prescribed under
Section 53 of the IBC.

B [iquidator contended that unless the attachment
orders of the District Collector, Muzaffarnagar and
Tehsildar, Muzaffarnagar were set aside by the
NCLT, no buyer would purchase the property of
the corporate debtor due to uncertainty about the
authority of the liquidator to sell the property.

B |t is further stated that PVVNLs claim would be
classified in order of priority prescribed under Section
53 of the IBC, and PVVNL would be entitled to pro
rata distribution of proceeds along with the other
secured creditors from sale of liquidation assets.

B [earned counsel for PVVNL submitted that the
Electricity Act, 2003 being a special law, had
primacy over all other laws, including the IBC,
which was a ‘general’ law dealing with corporate
insolvency. Therefore, rights of PVVNL, were not
subordinate and subject to the ‘priority of claims’
mechanism under the IBC.

B The liquidator's position ultimately led the NCLAT
to direct the District Magistrate and Tehsildar,
Muzaffarnagartoimmediately releasetheattached
property in its favour so as to enable sale of the
property, and after realisation of the property’s
value, to ensure its distribution in accordance with
the relevant provisions of the IBC.

B The NCLAT also endorsed NCLT's reasoning
that PVVNL fell within the definition of ‘secured
operational creditor’, which could realize its dues
in the liquidation process in accordance with the
law as it is settled that ‘IBC’ being a subsequent
Act of parliament, will have overriding effect on
the ‘Electricity Act, 20083.

DECISION:

B The counsel for the liquidator had submitted that
dues owed to PVVNL were technically owed to the
“government”, and thus occupied a lower position
in the order of priority of clearance.
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Amounts payable to corporations created by
statutes which have distinct juristic entity but
whose dues do not constitute government dues
payable or those payable into the respective
Consolidated Funds stand on a different footing.

Such corporations may be operational creditors or
financial creditors or secured creditors depending
on the nature of the transactions entered into by
them with the corporate debtor.

It is held that Section 238 of the IBC overrides the
provisions of the Electricity Act, 2003 despite the
latter containing two specific provisions (Section
173 and 174) which open with non-obstante
clauses.

Lastly, the liquidator had urged that without
registration of charge, the same was unenforceable
under liquidation proceedings.

In this court’s opinion, the liquidator cannot urge
this aspect at this stage, because of the concurrent
findings of the NCLT and the NCLAT that PVVNL is
a secured creditor.

The appeal was dismissed and the Liquidator
directed to decide the claim exercised by PVVNL
in the manner required by law. It shall complete
the process within 10 weeks from the date of
pronouncement of this decision, after providing
such opportunity to the appellant, as is necessary
under law.

CASE REFERRED:

K. Shashidhar v. Indian Overseas Bank, 2019 (3)
SCR 845

Committee of Creditors of Essar Steel India
Limited v. Satish Kumar Gupta & Ors., 2019 (16)
SCR 275;

Moser Baer Karamchari Union thr. President
Mahesh Chand Sharma v. Union of India & Ors,,
2023 SCC OnLine SC 547;

K.C. Ninan v. Kerala State Electricity Board, 2023
SCC Online SC 603;

Shrikant v. Vasantrao & Ors ., 2006 (1) SCR 496;

Municipal Commissioner of Dum Dum Municipality
& Ors. v. Indian Tourism Development Corporation
& Ors., 1995 (5) SCC 2571;
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Member, Board of Revenue v. Anthony Paul
Benthall (1955) 2 SCR 842;

Brihan Mumbai Mahanagarpalika & Anr. v.
Willington Sports Club & Ors., (2013) (16) SCR 216;

Sundaresh Bhatt, Liquidator of ABG Shipyard v.
Central Board of Indirect Taxes and Customs,
2022 SCC Online SC 11071;

Duncans Industries Ltd. v. AJ Agrochem, (2019) 9
SCC 725,

Innoventive Industries (supra), CIT v. Monnet Ispat
& Energy Ltd. (2018) 18 SCC 786;

Ghanashyam Mishra & Sons (P) Ltd. v
Edelweiss Asset Reconstruction Co. Ltd. [2021]
13 SCR 737;

Jagmohan Bajaj v. Shivam Fragrances Private
Limited 2018 SCC OnLine NCLAT 413.

NATIONAL COMPANY LAW APPELLATE
TRIBUNAL (NCLAT)

Case Title: Akashganga Processors Pvt. Ltd. V. Shri
Ravindra Kumar Goyal & Ors.

Case no.. Company Appeal (AT) (Insolvency)
No.1148 of 2022

Decision Date: July 13, 2023

FACTS:

In this case, the Resolution Professional received
claims from two Operational Creditors i.e.
State Tax, Government of Gujrat and Central
Excise, Government of India. There were also
statutory dues of Gujarat Industrial Development
Corporation and Surat Municipal Corporation.

Under the Resolution Plan, payments were made
to Gujarat Industrial Development Corporation and
Surat Municipal Corporation to keep the Corporate
Debtor as a going concern. In fact, the Financial
Creditor from its own entitlement agreed to give
amount to two entities (statutory authorities) so
that the Corporate Debtor may run.

In addition, the admitted claims of Financial
Creditor were Rs.111.29 Crores whereas the
Financial Creditor could be allocated amount of
only Rs.7.52 Crores.
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The Resolution Plan was approved by the Committee
of Creditors on 06.08.2021 with 99.84% vote share,
however, none of the Operational Creditors i.e.
State Tax, Government of Gujrat and Central Excise,
Government of India have come up in appeal.

The Resolution Professional filed an application
praying for approval of the Resolution Plan before
the Adjudicating Authority.

The Adjudicating Authority in the impugned
order has rejected the application and refused to
approve the Resolution Plan on the ground that
it is in violation of Section 30(2)(e) and (f) of the
Insolvency and Bankruptcy Code, 2016.

Further, it is submitted that the Dissenting
Financial Creditor was not given any notice of
7t CoC meeting is also a reason given by the
Adjudicating Authority for rejecting the plan.

DECISION:

It was open for the Resolution Applicant not to
allocate any amount to any of the Operational
Creditor since under Section 53 no entitlement
was there in accordance with the total amount
available for distribution. However, when the
Successful Resolution Applicant was making
payment to other two Operation Creditors, there
cannot be any discrimination between payment of
one class of Creditors.

Ends of justice be served in disposing of this appeal
in directing that the amount of Rs.32,78,102/- be
distributed to all the four Operational Creditors so
as to save the plan from being invalidated.

The Adjudicating Authority having found that
there is discrimination in payment of Operational
Creditors could have directed for compliance
of provision of the Code by distribution of
Rs.32,78,102/- without affecting the other terms
and conditions of the plan.

Further, the Minutes of 7th CoC Meeting indicated
the presence of Dissenting Financial Creditor
through video conferencing, hence, on that ground
no fault can be found in the proceeding.

The order of the Adjudicating Authority was
modified by approving Resolution Plan, the
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application filed by the Resolution Professional
was allowed subject to modification that amount
of Rs.32,78,102/- shall be distributed on pro rata
basis between all Operational Creditors.

CASE REFERRED: Committee of Creditors of Essar
Steel India Limited Through Authorized Signatory vs.
Satish Kumar Gupta & Ors., (2020) 8 SCC 531.

Case Title: Ravindra Kumar Goyal Vs. Committee
of Creditors of Yashasvi Yarns Limited

Case no.. Company Appeal (AT) (Insolvency) No.
809 of 2023

Decision Date: July 14, 2023
Court/Tribunal: NCLAT, New Delhi

FACTS:

In this case, the Adjudicating Authority vide Order
dated 26th April, 2022 admitted application filed
under Section 7 of Insolvency and Bankruptcy
Code, 2016 against the Corporate Debtor Yashasvi
Yarns Limited.

The Appellant was appointed as Interim Resolution
Professional and thereafter confirmed as the
Resolution Professional.

An |.A. was filed by the Resolution Professional
seeking extension of CIRP period by 90 days
from 24.10.2022. The Adjudicating Authority on
21/11/2022 allowed extension of 90 days.

On 01.12.2022, Resolution Plan was approved by
the Committee of Creditors.

Appellant has also claimed incentive fee for
successfully completing CIRP and approval of
resolution plan by Committee of Creditors in
247 days and for achieving value maximization
as per Clause 4 of Schedule Il under Regulation
34B of Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 which came to be
considered by the Committee of Creditors on
01.12.2022.

The Resolution which was placed before
the Committee of Creditors for payment of
performance linked payment incentive fee was
not approved by 91.55 % vote.
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|LA. questioning the said decision of Committee
of Creditors and seeking a direction to make the
payment of performance linked incentive fee filed
by Resolution Professional which was rejected by
the Adjudicating Authority.

Thereafter, the appeal has been filed by the
Resolution Professional of Yashasvi Yarns Limited
challenging the impugned order rejecting IA filed
by Appellant for grant of Incentive Fee.

DECISION:

Sub-Regulation 4 of Regulation 34B provides for
“THAT THE COMMITTEE MAY DECIDE, IN ITS
DISCRETION, TO PAY PERFORMANCE LINKED
INCENTIVE FEE". The use of two expressions
"MAY” and “IN ITS DISCRETION" makes it clear
that the provision is enabling provision which
vests discretion in the Committee of Creditors to
pay performance linked incentive fee.

The decision of the Committee of Creditors dated
01.12.2022, approving the Resolution Plan which
also contains consideration of resolution regarding
performance linked incentive fee is a commercial
decision of the Committee of Creditors. The
law is well settled that the commercial decision
of the Committee of Creditors has to be given
due credence and the Adjudicating Authority
or the Appellate Authority is not to interfere in
the commercial decision of the Committee of
Creditors unless it does not fulfill the requirement
of Section 30 of the Code.

Resolution Professional at best was entitled for
consideration of his claim under statutory scheme.
When claim is considered and not approved,
Resolution Professional has no right to claim
that he was mandatorily entitled for payment of
performance linked incentive fee.

Appellant had no right to claim performance
linked incentive fee and his claim having been
considered and rejected by the Committee of
Creditors with 91.55% vote share in accordance
with the discretionary power vested with it under
Regulation 34B, cannot be faulted nor it can be
interfered with by the Adjudicating Authority or
Appellate Authority in exercise of its jurisdiction.
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Therefore, Hon'ble NCLAT, New Delhi dismissed
this appeal.

CASE REFERRED:

B State of Kerala & Ors. Vs. Kandath Distilleries,
(2013) 6 SCC 573;

B CoC of Essar Steel India Ltd. Vs. Satish Kumar
Gupta & Ors, (2020) 8 SCC 531

NATIONAL COMPANY LAW TRIBUNAL

Case Title: Mr. Haridas Krishna Kumar & Anr. Vs.
Mr. G.Kalpana

Case no.. |IA No.805/2023 in CP(IB) No. 10/7/
HDB/2023

Decision Date: July 17, 2023

Court/Tribunal: National Company Law Tribunal,

Hyderabad Bench - I

FACTS:

B Application was filed by Canara Bank under
Section 7 of Insolvency and Bankruptcy Code,
2016 against Fenoplast Limited. The application
was admitted by the Adjudicating Authority
and the respondent was appointed as Interim
Resolution Professional.

B Respondent on her appointment published a
newspaper advertisement seeking claims fromthe
prospective applicants and constitute Committee
of Creditors.

B CoC has defined the eligibility criteria for
prospective resolution applicants to participate in
the expression of interest.

B The applicants (two erstwhile directors of
corporate debtor), in response to the paper
advertisement submitted the Expression of
Interest with the respondent, within the timelines,
as specified in the Expression of Interest.

B Respondent, after going through the detailed
expression of interest submitted by these applicants
found them ineligible as they do not satisfy the
minimum eligibility criteria approved by the CoC.

B The Applicants placed the relevant case laws
mentioning that the minimum eligibility criteria for
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filing an expression of interest is not applicable to
the promoters of an MSME corporate debtor who
want to file the expression of interest.

Respondent has sought a legal opinion in the
matter as there is no such provision in the IBC
that CoC must admit an expression of interest
even if it does not satisfy the minimum eligibility
criteria. As per legal opinion, it was opined that
the Eol received from the promoters needs to be
entertained irrespective of whether they satisfy
the eligibility criteria or not.

Respondent is of the opinion that the Judgments
submitted by the Applicants and the Legal Opinion
sought by her is not binding on her to approve
expression of interest submitted by the applicants.
Hence applicants were advised to approach the
tribunal for proper directions.

DECISION:

In the order passed by the Hon'ble NCLAT, Chennai
in C.P(AT)(CH)(INS) No. 207/2021, it was held
that, if the Corporate Debtor is an MSME, it is not
necessary for the promoters to compete with
other resolution applicants to regain control of
the Corporate Debtor. In the said case also, the
resolution applicant did not submit the net-worth
certificate, which was worth Rs. 2 crores.

The object of the Code, which is maximization
of the Value of the Assets of Corporate Debtor, is
also taken into consideration by the NCLAT.

The NCLT, KochiBenchinIA(IBC) No. 64/KOB/2021
in IBA No. 52/KOB/2019, order dated 20 th April,
2021 also dealt with a similar case, wherein, the
Net Worth mentioned was Rs. 10 Crores.

The ratio laid down in the above judgments, would
explain the rationale behind permitting MSMEs
to submit resolution plan irrespective of they not
submitting the Net Worth Certificate.

In the result, the application is allowed and the
respondent directed to accept the Expression
of Interest of the Applicant; to relax the eligibility
criteria requirement of the minimum tangible net
worth of Rs. 75 Crores for the applicant; to issue
RFRP and IM to applicant, and the Resolution Plan
submitted by him shall be accepted and dealt with
in accordance with law.

(C:S) INSTITUTE OF INSOLVENCY PROFESSIONALS

CASE REFERRED:

Saravana Global Holdings Ltd and Anr. Vs. Bafna
Pharmaceuticals Ltd. and Ors. In CP CA(AT)
(INS) No. 203 of 2019, dated 04/07/2019, NCLAT,
Principal Bench;

Swiss Ribbons Pvt. Ltd. and Another Vs. Union of
India and Others, 2019 SCC Online SC 73;

Case Title: M/s INP Computer Technology Pvt. Ltd.
Vs. Chawla Digital Systems Pvt. Limited

Case no.: CP (IB) No. 222/Chd/Chd/2020
Decision Date: July 19, 2023

Court/Tribunal: National Company Law Tribunal
Chandigarh Bench, Chandigarh

FACTS:

A petition was filed under Section 9 of the
Insolvency and Bankruptcy Code, 2016 by M/s
INP Computer Technology Pvt. Ltd. to initiate
Corporate Insolvency Resolution Process (CIRP)
in case of Chawla Digital Systems Pvt. Limited.

The Corporate Debtor, namely, Chawla Digital
Systems Pvt. Limited, is a Company engaged in
retailer a qualitative range of industrial products,
computer servers, mini laptop, and barcode
printers.

The operational creditor, namely, M/s INP
Computer Technology Pvt. Ltd. is a world-class
manufacturer in supply of the inclined, computer
parts, processor and related server-based
computer technology.

The operational creditor started the supply of
material at location specified by corporate debtor
and raised invoices on the corporate debtor.
Despite several reminders the corporate debtor
failed to pay the payment.

The corporate debtor intimated operational
creditor to supply 42 devices in replacement of the
delivered goods stating that they are inappropriate
asperHigh Courttenderrequirementand promised
to return back the earlier delivered machines.

The operational creditor delivered the required
machines and reminded the corporate debtor to
deliver the earlier goods to which corporate debtor
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replied that the goods are in the custody of High
Court once these are leased from the custody will
be returned.

B Thecorporate debtorfailedtoclearthe outstanding
invoices and default occurred on 26.04.2019 i.e.
the date on which part payment was made by the
corporate debtor.

B A demand notice dated 01.11.2019 issued and
delivered to the corporate debtor. The corporate
debtor did not reply to the demand notice till date.

B The notice of this petition has been issued to the
corporate debtor to show cause as to why this
petition be not admitted.

B The corporate debtor has filed a reply vide diary
N0.02227/2 dated 28.09.2021, wherein it is
stated that the dispute between the parties was
existing before issuance of demand notice by the
operational creditor.

DECISION:

B |earned counsel for the operational creditor
submitted that there is no notice given by the
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corporate debtor relating to a dispute of the
unpaid operational debt. However, vide emails it
is evident that parties were in dispute regarding
the non-performance of the services and
quality of goods supplied by the operational
creditor.

B |[fthereis any pre-existing dispute then the petition
under Section 9 of Insolvency and Bankruptcy
Code, 2016 cannot be admitted to recover any
amount due towards petitioner.

B |t is a settled proposition that the National
Company Law Tribunal is not a recovery
forum. If at all, there is any dispute between
the parties regarding the said claim then the
parties are at liberty to approach the appropriate
Forum.

B The petition was dismissed, since there is a pre-
existing dispute between the parties regarding the
amount claimed by the petitioner.

CASE REFERRED:

Mobilox Innovations Private Limited Vs. Kirusa
Software Private Limited (2018) 1 SCC 353
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Policy and Regulatory Updates

Insolvency News around the world

++ SUPREME COURT LAYS DOWN THE LAW ON
PREFERENTIAL TRANSACTIONS

A host of concerns surrounding preferential
transactions under the Insolvency and Bankruptcy
Code were recently addressed by the National
Company Law Appellate Tribunal. The tribunal’s
findings have now been affirmed by the Supreme
Court of India in the case of electronics manufacturing
company NTL Electronics India Pvt. Ltd.

Read More at: https://www.bgprime.com/law-and-
policy/insolvency-law-supreme-court-lays-down-the-
law-on-preferential-transactions

+ TATA STEEL MOVES SUPREME COURT IN
BHUSHAN STEEL CASE FOR DEBT RECOVERY

The high court had held that the amount that is
recovered after hearing the avoidance application
can be distributed among the creditors of the
erstwhile company and not the successful resolution
applicant, which is Tata Steel in this case. The court
had also remarked that the amount available after the
avoidance application is decided upon can be made
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available to the secured creditors, who are primarily
financial institutions and have taken a haircut in
agreeing to accept a lesser amount than what was
due and payable to them.

Read More at: https://www.bgprime.com/law-and-
policy/tata-steel-moves-supreme-court-in-bhushan-
steel-case-for-debt-recovery

+ NEW LUXEMBOURG LAW TO PRESERVE
BUSINESSES AND MODERNIZE INSOLVENCY
LAW

On 19 July 2023, the Luxembourg parliament finally
passed a new law to modernize insolvency law and
preserve businesses, after more than a decade since
the first draft bill (n° 6539) was presented.

The most recent law relating to insolvency matters
(namely on controlled management) dated back to
1935 and the EU Commission had pressed Luxembourg
to comply with the Directive (EU) 2019/1023 of the
European Parliamentand of the Council,of 20 June 2019,
on preventive restructuring frameworks, on discharge of
debt and disqualifications, and on measures to increase
the efficiency of procedures concerning restructuring,
insolvency and discharge of debt.
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Read More at: https:/www.dentons.com/en/insights/
articles/2023/july/20/new-luxembourg-law-to-
preserve-businesses-and-modernize-insolvency-law

+% INDIAN COFFEEHOUSE CHAIN CAFE COFFEE
DAY FACES BANKRUPTCY

The operator of Cafe Coffee Day chain, Coffee Day
Global, was admitted for corporate insolvency last
week. The coffee chain is facing bankruptcy case
after Indusind Bank filed a petition to the National
Company Law Tribunal (NCLT). In January 2023, the
company was slapped with a penalty of 326 crore
by the capital markets regulator SEBI. The fine was
imposed for diversion of funds from subsidiaries to a
company related to promoters.

Read More at: https://www.livemint.com/
companies/news/coffee-day-global-under-
bankruptcy-process-report-cafe-coffee-day-indusind-
banknclt-11690171073328.html

+ INDIA’S ONLINE GAME TAX

The Indian government's decision to impose a 28%
tax on online gaming poses an “existential threat” to
the booming industry and could spell its death knell.
Shares of Indian online gaming platforms and casinos
have crashed following the GST (Goods and Services
Tax) Council's decision.

The country’s 900+ gaming start-ups had been paying
a small tax on the fee they charged for offering games.
But the imposition of a 28% GST on the full face value
of a gaming transaction will mean the entire amount
collected from players will now come under the ambit
of taxation.

Read More at: https://www.bbc.com/news/world-
asia-india-66161596

++ MEDIATION BILL, 2021 PASSED IN RAJYA
SABHA

The Bill was introduced on December 20, 2021
before being referred to a Parliamentary Standing
Committee on Personnel, Public Grievances, Law and
Justice headed by Sushil Kumar Modi. The committee
submitted its report to the Rajya Sabha chairperson
on July 13, 2022. The Bill requires individuals to try
and resolve civil or commercial disputes through
mediation before resorting to any court or tribunal.
After two mediation sessions, a party will be allowed
to withdraw from the process. The mediation process
itself should be completed within 180 days, with the
possibility of extending it by another 180 days if the
parties agree.

Read More at: https://www.barandbench.com/news/
mediation-bill-2021-passed-in-rajya-sabha
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GUERNSEY’S INSOLVENCY REGIME

Guernsey's insolvency regime comprises of the
insolvency procedures to ensure an orderly realisation
and distribution of the assets of a Guernsey
company which cannot or will not pay its debts. The
available procedures can broadly be divided into
those provided for under customary law — désastre
and saisie — and the more modern corporate
procedures provided for under Guernsey's corporate
legislation.

The traditional insolvency procedures are rarely
used in the corporate context and not governed by
any legislation. The process involves realisation and
distribution of the debtor's property by obtaining
order from the Court. Désastre applies to a debtor’s
personal, moveable property and saisie applies to a
debtor’s real estate.

Unlike the traditional insolvency procedures
Guernsey’'s modern corporate insolvency regimes are
notlimited to any particular type or class of assets. The
Companies (Guernsey) Law, 2008 (the “Companies
Law”) set out the modern corporate insolvency
procedures comprises of primarily administration,
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Guernsey’s Insolvency Regime:
Key Changes

voluntary liquidation and compulsory winding up of
Guernsey's Companies.

Administration is the primary form of corporate
insolvency procedure where the intention is to save
the company or part of its business as a going
concern. Sections 374 to 390 of Part XXI of the
Companies Law deals with administration whereby
an order for administration made by the court if
it is satisfied that the order may either make the
company to survive as a going concern or may
make the reaslisation of Company’s assets more
advantageous than on winding up. The court will
make the order if company is unable to qualify the
solvency test, oris likely to become unable to satisfy,
the solvency test. This is the test as to whether the
company:

W is able to pay its debts as and when they become
due (cash flow test); and

B has more assets than liabilities (balance sheet
test); and

B if it is regulated Company, complies with all its
regulatory financial adequacy requirements.
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An administrator having all the powers and rights
over the debtor is appointed by the Court to run the
business and doing necessary actions on behalf of the
debtor. Therefore, a moratorium is imposed so that no
other proceedings commenced or continued against
the debtor. The administrator is required to call an
initial meeting of creditors unless the court otherwise
directs or where there are no assets available for
distribution to creditors. If the administration becomes
successful, the order is discharged and debtor may
resume and in the event debtor remains insolvent, the
court may by order dissolves the company.

Further, there is no set process and time limit
for administration. It is therefore open to the
administrator, court and creditors to work flexibly
towards the most beneficial realisation of the debtor’s
assets and liabilities and, ultimately, its survival as a
going concern.

Voluntary liquidation is an out-of-court process that
can be used for both solvent and insolvent entities.
If it is solvent the Board may make declaration of
solvency that the company is satisfy the solvency
test. If it is not a resolution for winding up may be
passed by the members. Thereafter a liquidator has
been appointed to realise the debtor's assets and
discharge its liabilities. From the commencement
of a voluntary winding-up, the company ceases
to carry on business unless beneficial for winding
up the company. The company's corporate state
and powers continue until dissolution. On the
appointment of a liquidator, all powers of the
directors cease, except to the extent that the
company (by ordinary resolution) or the liquidator
approves their continuance. Once the assets are
realized and the liabilities are discharged the
liquidator will call a general meeting to present the
accounts prepared by the liquidator. The company
will dissolved after giving notice to registrar of
companies.

Compulsory winding up of a company can be
initiated on several grounds, including an application
may be made by the debtor, director, creditor or any
interested party where the company is unable to
pay its debts or if the court is of the opinion that it is
just and equitable to wind the company up in public
interest. On the making of a compulsory winding-up
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order, the court will appoint a liquidator. The company
must cease to carry on business except as far as
is necessary for the beneficial winding-up of the
company, however, its corporate state and powers
continue until its dissolution. Compulsory liquidation
is only available through bringing a court application
and not available as out-of-court process. Liquidator
may ask the creditors to submit their claims in
the form of ‘proofs of debt’, but liquidators do not
have the role of adjudicating such claims. Once the
liquidator wind up the affairs of the company and
distribute surplus, if any among the shareholders,
application can be made to the court for an order of
dissolution.

Background

On July 01, 2008, Guernsey's new companies
law, the Companies (Guernsey) Law 2008, came
into force. The Law is a major revision and
conglomeration of all companies laws, amendments
and ordinances created since 1994. The Law
consolidated all those ordinances which previously
dealt with amalgamation, migration, purchase of
own shares, financial assistance, protected cells
and incorporated cells. Parts XXI to XXIV of the
Companies (Guernsey) Law 2008, as amended,
contain the main statutory provisions relating to
corporate insolvencies and reorganisations of
Guernsey companies. These Parts of the Companies
Law were updated by ‘the Companies (Guernsey)
Law, 2008 (Insolvency) (Amendment) Ordinance,
2020 as supplemented by ‘the Company Insolvency
(Guernsey) Rules, 2022

Allformalinsolvenciesinvolving Guernsey companies
are governed by the Companies (Guernsey) Law,
2008 before ‘the Companies (Guernsey) Law, 2008
(Insolvency) (Amendment) Ordinance, 2020 and
the Companies (Guernsey) (Insolvency Rules)
Regulations, 2022" came into operation. These
Regulations may be cited as the Companies
(Guernsey) Law, 2008 (Insolvency) (Amendment)
Ordinance, 2020 (Commencement and Application)
Regulations, 2022. The need for change arises due
to increase in insolvencies as a result of the ongoing
impact of the covid-19 pandemic, the war in Ukraine
and resultant cost of living crises in many global
economies.
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HISTORY OF THE GUERNSEY’S INSOLVENCY LAW REFORM

including lawyers, accountants, banks,

Following input from the working group, the
Committee released a consultation paper covering
40 different topics, on both personal and corporate

insolvency. Responses were received from parties

the Commercial Bar Association.

the GFSC and

Guemsey Insolvency Practice Statements ("GIPS”)
were released by the Association of Restructuring
and Insolvency Experts ["ARIES™) in response to the
proposed reform, to assist with some of the issues
highlighted, by providing voluntary best practice
guidance on creditor meetings, office holder
investigations, and director misconduct.

L

L

The Companies (Guernsey)
Law, 2008 came into force, and
was the last major revision of

A consultation response document setting
out the proposals for the law reform was
issued by the Committee. The first phase

included a requirement for independent
office holders, mandatory reporting of

director misconduct, greater consultation
with creditors in insolvent matters and

The Committee selected
an Insolvency Rules
Committee [“IRC”) to give
consideration to future
rules. The IRC was formed
on an informal basis,
and would be formally

The Committee, after
consultation with

review the responses and consult with
the respondents, and to produce a report
with recommendations on the proposed
changes and the order of pricrity.

and Regulatory Committee and
the Commercial Bar Association

Guernsey's insolvency regime, greater power of office holders to obtain appointed once the the IRC, made the
including the introduction of the information from directors and officers Ordinance had come in to Insolvency Rules on
corporate administration process. and pursue recovery actions. force. 8 December 2022.
2013 2015 2017 2018 2020 2023
. *—@ *—@ ®
2008 2014 2016 2017 2019 2022
The Committee formed a working The States approved policy propasals The Ordinance
group of insolvency professionals submitted by the Committee in was approved by
to advise on the proposed respect of amendments to the the States on 15
insolvency law reform. Companies Law conceming January 2020
corporate insolvency. The Law
Officers began the process of
drafting the necessary legislation.
L
The Committee engaged Ben Rhodes, A first draft of the Ordinance On 1January
on secondment from Grant Thomton, to was issued to the ARIES Legal 2023 the

Ordinance and
the Rules come
for technical consultation and into operation

feedback.

REVISIONS IN THE GUERNSEY’S INSOLVENCY
REGIME

Guernsey's new insolvency law and rules were
enacted on 8 December 2022 and comes into force
on January 01, 2023. The new law had significantly
modernised the Guernsey's insolvency process and
brings a significant set of reforms to Guernsey's
insolvency legislation, which historically had limited
operational provisions, bringing it in line with the law in
comparable jurisdictions such as the law of England
and Wales. Following are the changes incorporated in
the Guernsey Insolvency Regime:

Administration: Administration proceedings are
being conducted with the objective to either
enable the companies or its part to survive as
going concern or making more advantageous
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realization of the company’s assets than in the
event of winding up.

Under the current law, Administrators are not
able to make distributions to non-secured
creditors. Further, to dissolve a company following
Administration, it must first be converted into
Compulsory Liquidation and a Commissioner's
Hearing must be held to enable a distribution to
creditors, following which the Liquidator can apply
for dissolution which leads to delay and increased
costs.

Now, Administrator can apply the court to
distribute assets to unsecured creditors in
certain circumstances; Further, Administrator can
also apply to the court to dissolve the company
following discharge of the Administration Order if
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there are no further assets to realise or distribute,
without having to convert the Administration to
a Liquidation. Furthermore, Administrators will
have increased powers to obtain information and
pursue recovery action, in line with the powers
that they would have as Liquidator.

Voluntary Liquidation: Voluntary liquidation is a
shareholder driven process as it commenced
when the shareholders has passed resolution for
winding up the affairs of the company.

Liquidation proceedings are same for both type of
companies either solvent orinsolvent which makes
it problematic to distinguish between the solvent
and insolvent companies liquidation proceedings.
Further, there is minimal involvement of creditors
in the process and the views of creditors are
less considered even the company is insolvent,
regardless the creditors having primary interest in
the outcomes of the company liquidation.

New law brings out the distinction between the
liquidation proceedings of solvent and insolvent
companies by introducing the concept of filing
Declaration of Solvency by the Board of Directors
of the Company. Declaration of solvency refers
to a solvency test which is to be satisfied by
the company. It must be filed with the registrar
of companies within 30 days. If declaration
of solvency is prepared and submitted to the
registrar, liquidation proceedings will continue
under the already existing regime. In the event the
declaration of solvency is not submitted by the
board, liquidation proceedings may differ.

Independent Liquidator: In the existing regime
debtor’s shareholder, director or any connected or
related person can be appointed as a liquidator.
In this scenario, liquidation is concluded without
proper investigation of the cause of insolvency,
without taking actions against defaulting
directors and without proper consultation with
the creditors. The creditor seeking recourse might
have to apply to court for restoration of company
and appointment of liquidator to investigate the
doings of the directors at his own cost.

In insolvent companies the cause of insolvency and

conduct of directors needs to be identified. If
the Declaration of solvency is not filed by the
directors, an independent liquidator must be
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appointed unless the court approves otherwise.
The Independent liquidator shall:

a. conduct the meeting of creditors;

b. prepare and present a report on winding up
to the creditors;

c. consider the conduct of director/existing
director;

d. report adverse finding to the registrar or
regulator; and

e. ensure realization of assets and discharge
of liabilities of the debtor in the best interest
of stakeholders.

B Creditors: Creditors arethe primary interestholders

in the outcomes of administration or liquidation
proceedings of insolvent companies accordingly
the views of creditor should be obtained and taken
into account.

Earlier the liquidators and administrators
communicate with the creditors as a matter
of best practice. However, it was not been a
legal requirement. On inception of new regime,
communication with the creditors becomes
necessity. The liquidator will be required to hold at
least one meeting of creditors to take place within
one month of the Liquidator's appointment, on at
least seven days’ notice. For administrations, the
administrator will be required to provide creditors
an explanation as to the purpose and process of
administration within 28 days of the administration
order. The administrator will also convene a meeting
of creditors within 10 weeks of the Administration
Order, on at least 14 days’ notice.

Reporting: New regime imposes a duty on
liquidators to report to the Registry and GFSC in
prescribed format if any matters have come to
their attention regarding preference payments,
misappropriation of monies, misfeasance,
fraudulent or wrongful trading, or any matters that
would be ground for disqualification of director.
Liquidator may also require - the directors to
provide statement of affairs, production of
documents and information, private examination
of a person by applying for the same to the court.
Liquidator and administrator may also pursue
recourse in relation to undervalued transactions,
extortionate credit transactions or any other
inappropriate transactions.
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GAMES CORNER

ACROSS DOWN

2. is the latest airline company to go into 1. IBC followsthe_____ -in-control model.

insolvency. 3. To initiate a pre packaged insolvency, default of

5. committee is formed to oversee the __ lakhsis needed.
implementation of the Resolution Plan.

4. A bankruptcy ___ is appointed in a
6. A resolution plan is made under Pre- bankruptcy process.
Packaged Insovency Process.
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