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The Insolvency Act (22/2003) is to be replaced by its 
consolidated text on 1 September 2020 is the primary 
legislation governing insolvency proceedings in 
Spain. In addition, although temporary, Royal Decree 
Law 16/2020 published on 28 April 2020 affects 
regulations of an insolvency and restructuring nature 
and will do so for the next few years.

Pre-insolvency restructuring proceedings are also 
regulated to a degree by the Insolvency Act. However, 
restructuring proceedings are generally governed by 
ordinary legislation.

Insolvency proceedings are initiated by petition to 
the Court. Such petitions can be fi led either by the 
insolvent debtor – voluntary – or by a creditor or other 
legitimate party –compulsory – and must be based 
on the existence of a reason for the instigation of the 
insolvency proceeding. The case for a third party to 
fi le for a compulsory insolvency proceeding must be 
based on one of the facts set out in the Insolvency 
Act.

Pre-insolvency restructuring proceedings are usually 
initiated by the debtor contacting its creditors, as 
they aim at improving its fi nancial situation. Once 
negotiations have started, the debtor must inform the 
Court. 

Regulated in Article 5 of the Spanish Insolvency Act:

• refi nancing agreements with the effects provided 
for in the Act 

• out-of-court payment agreements – these 
agreements are intended mainly for natural 
persons, and 

• Proposal for an early creditors’ agreement.  

The above are intended to reach an agreement that 
will prevent the company from having to fi le for 
insolvency.

The process is used as an alternative to fi ling for 
insolvency in order to gain up to an extra four months 
to negotiate: 
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(1)	 A debt restructuring agreement; 

(2)	 An out-of-court agreement, which is only available 
for certain companies; or 

(3)	 The agreement by certain majorities of creditors 
to an anticipated proposal for a composition 
agreement.

The process consists of a formal notice to the 
competent court acknowledging the insolvency and 
making a reference to the existence of the negotiations 
for achieving any of the agreements or adhesions.

The court process leads to: (1) an order of the court for 
the liquidation and ultimate dissolution of the debtor 
or (2) a composition agreement with the creditors.

Current insolvency occurs if a debtor is unable to meet 
its due payment obligations. It is understood that this 
will be the case if the debtor has stopped making 
regular payments. The Spanish Insolvency Act also 
sets out the following cases under which the debtor is 
presumed to be aware of its insolvency:

•	 general suspension of the debtor’s current 
payment obligations 

•	 the existence of seizures or pending foreclosures 
with an overall effect on the debtor’s aggregate 
assets

•	 unlawful removal or hasty or ruinous liquidation of 
the assets by the debtor, and

•	 generalised breach of obligations of any of the 
following types:

o	 Payment of tax obligations during the 3 
months prior to applying for insolvency

o	 Payment of Social Security contributions and 
other joint collection items during the same 
period, and

o	 Payment of salaries, compensation and 
other remuneration arising from the relevant 
employment relationships, relating to the last 
3 monthly payments.

Furthermore, insolvency is also presumed when a 
creditor requires the debtor to satisfy a debt and the 
debtor fails to comply.

INSOLVENCY ADMINISTRATOR
An insolvency administrator is appointed in the 
court order that opens the insolvency proceedings. 

In this order, the judge can decide whether to 
intervene or suspend the representative bodies of the 
company. From that moment on, the debtor’s right 
to administer and dispose of assets belonging to 
the insolvency estate is transferred to the insolvency 
administrator, except in the case of intervention when 
the representative bodies of the company still retain 
some of their powers to administer the company and 
continue to operate under the supervision/approval of 
the insolvency administrator.

However, in both scenarios the representative bodies 
have duties of disclosure and cooperation in order to 
assist the insolvency administrator with the fulfilment 
of its duties.

In pre-insolvency restructuring proceedings, it is 
usually the debtor who conducts the negotiations 
and it is the representative bodies of a company that 
notify the court of the outcome. In addition, in out-of-
court payment agreements, an insolvency mediator is 
appointed to conduct the negotiations.

REFORMS
Act No 16/2022 of 5 September 2022 (“Act 16/2022”) 
reformed the Recast Insolvency Act, transposing 
Directive (EU) 2019/1023 of the European parliament 
and of the council of 20 June 2019 on preventive 
restructuring frameworks, on discharge of debt and 
disqualifications, and on measures to increase the 
efficiency of procedures concerning restructuring, 
insolvency and discharge of debt, bringing major 
changes to the existing Spanish insolvency 
legislation.

Since the approval of the old Act 22/2003 of 9 
July 2003, Spanish insolvency regulation has 
been amended successively, creating means and 
systems to overcome insolvency prior to its judicial 
declaration. Royal Decree 3/2009 of 27 March 
on urgent measures relating to tax, financial and 
insolvency matters regarding the evolution of the 
economic situation and Act 38/2011 of 10 October, 
which reforms Act 22/2003 of 9 July, introduced 
the concept of restructuring agreements, although 
they are limited to financial creditors and almost 
exclusively aimed towards large companies with 
considerable financial risk.
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The amendments also gave insolvency administrators 
powers that were initially assumed by the courts. Such 
powers include:

•	 communicating the declaration of insolvency to 
creditors through telematics means;

•	 receiving credit communications;

•	 notifying the inventory project and creditors list;

•	 Notifying the insolvency administrator report and 
the quarterly liquidation reports, etc.

The insolvency administrator has been the 
professional figure most affected by the reforms, 
having been reduced to a secondary role triggered by 
the existing division between professional schools and 
associations. This division arises out of an inability to 
meet in the middle or to row in the same direction, and 
from the fact that there was never a punitive system 
for those insolvency administrators whose conduct 
and actions were undesirable.

This Act introduces the new concept of the likelihood/
probability of insolvency (ie, within the next two years), 
sets the term for imminent insolvency (ie, foreseeable 
in the next three months) and maintains the concept 
of current insolvency, establishing an early warning 
system to assist in the early detection thereof.

The core of the reform and the main relevant 
amendments are as follows:

•	 the regulation of restructuring plans or pre 
insolvency instruments;

•	 a Spanish discharge system;

•	 a micro-business special proceeding; and

•	 Pre-pack administration and sale of business 
units.

Act 16/2022 introduces a major change to the 
regulation of the debt discharge system so that it 
becomes a right rather than a benefit. This right is 
suitable for any natural person that is considered to 
be acting in good faith through a payment plan or 
through liquidation to those who had good faith. The 
concept of good faith is strengthened in this Act.

The reform has removed the concept of “professional” 
or “entrepreneur”, mainly because the debt discharge, 
in this case, should be requested within the micro-
business special proceeding, even when the 
insolvency proceeding has no assets. The Act does 
not remove the requirement for the debtor to request 
discharge within 15 days if it was not done within the 
established term (i.e., any time before the opening of 
the liquidation). These facts solidify the exemption 
of liability for a natural person in the proceeding or 
plan of continuance, and, in the case of failure, in the 
liquidation of all of the assets.

This reform introduces into Spanish legislation the 
pre-pack or sale before the declaration of insolvency 
in order to preserve a company’s value so it does 
not suffer deterioration because of the insolvency 
declaration. This aspect was strongly regulated in the 
proposed act, but was somewhat weakened in the Act 
as passed.

The Act does not include the regulation or legislative 
development of new figures such as restructuring 
experts, the expert to locate offers in order to sell 
business units, or the expert to value the companies 
or the business units.
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Let’s Connect - 
An Interactive Meet of IPs
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ICSI IIP through its new initiative, endeavours to 
connect the insolvency professionals every month 
virtually to discuss the  latest updates, orders, issues, 
changes required, ways to improve the effi ciency 
of ICSI IIP etc. The required suggestions will be 
shared through representation letters to the required 
authorities. 

Every month in the fi rst week, the interactive meet is 
planned on different topics. Two of such meets have 
already been conducted on 5th January, 2023 & 6th

February, 2023 on the following topics:

(1) Know your IPA
In the fi rst meet, all the offi cials of ICSI IIP were 
introduced with key duties and responsibilities and 

the issues of IPs were addressed by specifi c offi cials. 
Mr. Ravi Prakash Ganti, IP moderated the session and 
the deliberations on CPE, payment mechanism, less 
awareness amongst stakeholders about IBC, recovery 
of RP fees, development of mechanism to support IPs 
etc. were discussed. 

(2) Managing the CD as going concern
In the second meet, the deliberations revolved around 
issues and challenges in managing the CD as going 
concern. Mr. Ravi Prakash Ganti, IP moderated the 
session and some of the key issues which were 
discussed in detail were establishing contact with 
key persons, understanding nuances of businesses, 
striking a Balance between Procedural mandates and 
Substantive necessities, management of litigations etc. 
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IMPORTANT LEARNINGS FROM 
LEARNING CURVES BY ICSI IIP*

Ratio of Judgment Cause Title

An unregistered lease deed cannot be looked into 
by the NCLT to determine the amount due from CD 
(lessee).

N. Nallusamy Vs. S. Rajendran and Other (NCLAT, 
Chennai Bench) dated 22nd December, 2022

Delay in filing a CIRP petition can be condoned under 
section 5, Limitation Act, 1963 on proof of ‘sufficient 
cause’.

Sabarmati Gas Limited Vs. Shah Alloys Limited 
(Supreme Court) dated 22nd December, 2022

When the Committee of Creditors (CoC) approves 
a Resolution Plan in its commercial wisdom, it is 
presumed that the Resolution Plan is viable and 
feasible.

Rajesh Kumar Vs. Others Vs. Rabindra Kumar 
Mintri and Other (NCLAT, New Delhi Bench) dated 
11th November, 2021

AA empowered to direct tenant to vacate premises of 
Corporate Debtor so that Resolution Plan which has 
been approved can be implemented.

Jhanvi Rajpal Automotive Private Limited Vs. 
Resolution Professional, Rajpal Abhikaran Private 
Limited 

The proceeding under Insolvency and Bankruptcy Code, 
2016 are not designed as a tool for recovery of money 
but to bring out of insolvency and maximization of 
value of assets.

JHS Svendgaard Laboratories Limited Vs. HT 
Media Limited (NCLT, New Delhi Bench) dated 3rd 
January, 2023

The only benefit Successful Resolution Applicant can 
claim is extinguishment of the dues which are not part 
of the Resolution Plan.

Maharashtra Industrial Development Corporation 
Vs. Bhadrashree Steel and Power Limited and 
Other (NCLAT, New Delhi Bench) dated 4th 
January, 2023

The Tribunal can very well look into as to whether the 
decision of the COC is in accordance with the Code or 
not.

Hero Fincorp Limited Vs. Hema Automotive 
Private Limited (NCLAT, New Delhi Bench) dated 
6th January, 2023

A judgment creditor cannot withdraw decretal amount/
money deposited by Corporate Debtor (judgment 
debtor) in a Trial Court, during moratorium under 
Section 14 of Insolvency and Bankruptcy Code.

Reliance Communication Limited Vs. Rajendra P. 
Bansal (Bombay High Court) dated 4th January, 
2023
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Approval of a resolution plan does not ipso facto 
absolve the surety/guarantor of his or her liability, which 
arises out of an independent contract of guarantee.

Narendra Singh Panwar Vs. Pashchimanchal 
Vidyut Vitran Nigam Limited and Others 
(Allahabad High Court) dated 12th January, 2023

Avoidance applications filed under Insolvency and 
Bankruptcy Code survive even after approval of the 
resolution plan, in cases where Resolution Plans 
are unable to account for such applications and 
such applications may be heard even after CIRP is 
concluded.

Tata Steel BSL Limited Vs. Venus Recruiter 
Private Limited and Others (Delhi High Court) 
dated 13th January, 2023

Application for recovery of balance amount of interest 
is not allowed under Section 9 as such application 
is not filed for resolution of any insolvency of the 
Corporate Debtor.

Permali Wallace Private Limited Vs. Narbada 
Forest Industries Private Limited (NCLAT, New 
Delhi Bench) dated 17th January, 2023

After adoption of Challenge Method to find out the best 
plan, one Resolution Applicant cannot be allowed to 
submit a Revised Resolution Plan.

Jindal Stainless Limited Vs. Shailendra Ajmera 
(NCLAT, New Delhi Bench) dated 18th January, 
2023

NCLT, Hyderabad granted the Successful Bidder the 
liberty to approach the concerned authority for seeking 
offset of any loses as per Income Tax Act against future 
profits.

State Bank of India v. K.R.R Infraprojects Private 
Limited (NCLT, Hyderabad Delhi Bench) dated 9th 
January, 2023

The Operational Creditors are only entitled for minimum 
of the liquidation value.

Dharmindra Constructions Private Limited and 
Other Vs. Rajendra Kumar Jain (NCLAT, New Delhi 
Bench) dated 18th January, 2023

A landowner in a development agreement is not a 
financial creditor within the meaning of Section 5(8) 
of Insolvency and Bankruptcy Code and cannot be 
included in the CoC.

Ashoka Hi-Tech Builders Private Limited Vs. 
Sanjay Kundra and Other (NCLAT, New Delhi 
Bench) dated 18th January, 2023

The relief of not proceeding with its IPO sought by the 
Operational Creditor, have been regarded as premature, 
since CIRP has not yet been initiated against Oyo.

Jagadish Vs. Oyo Hotels and Homes Private 
Limited (NCLAT, New Delhi Bench) dated 13th 
January, 2023

Once the CoC approves a resolution plan, no withdrawal 
application under Section 12A of Insolvency and 
Bankruptcy Code can be entertained.

Hem Singh Bharana Vs. Pawan Doot Estate 
Private Limited and Others (NCLAT, New Delhi 
Bench) dated 5th January, 2023
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When the CoC is given powers to permit modifications 
more than once, restricting the RP from doing so 
seems to be illogical, since no modifications would 
usually be permitted by the RP without the proposal of 
modification being placed before the CoC.

State Bank of India Vs. Meenakshi Energy Limited 
(NCLT, Hyderabad Bench) dated 23rd January, 
2023

Benefit u/s 10A of Insolvency and Bankruptcy Code can 
only be claimed when default occurs during prohibited 
period.

Vishal Agarwal Vs. ICICI Prudential Real Estate 
AIF-I and Other (NCLAT, New Delhi Bench) dated 
23rd January, 2023

The financial debt which was claimed by the financial 
creditor would not be wiped out nor shall the nature and 
character of financial debt be changed on account of 
breach of the consent terms between the parties.

Priyal Kantilal Patel Vs. IREP Credit Capital Private 
Limited and Other (NCLAT, New Delhi Bench) 
dated 1st February, 2023

Assets of Subsidiary Company cannot be dealt with in 
CIRP of Holding Company.

Greater Noida Industrial Development Authority 
(GNIDA) Vs. Roma Unicon Designex Consortium 
(NCLAT, New Delhi Bench) dated 30th January, 
2023

There cannot be simultaneous CIRP proceedings 
against the same Corporate Debtor.

Vrundavan Residency Private Limited Vs. Mars 
Remedies Private Limited (NCLT, Ahmedabad 
Bench) dated 12th January, 2023

* Detailed Learning Curves are available at our website (https://icsiiip.in/learning-curves.php)
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ICSI IIP's Publications

INR 1000/-
Postage Extra

A Compendium on
Insolvency Professionals
ICSI IIP has brought-out a comprehensive
publication on Insolvency Professionals
titled 'Compendium on Insolvency
Profession', covering varied aspects like
legal and regulatory framework for IPs,
disciplinary proceedings against IPs (and
their outcomes), ethical and code of
conduct for IPs, opportunities for IPs and
case laws related to IPs.

100 Landmark Judgements of
NCLAT (covering NCLAT
judgements on IBC from the
year 2019 to 2021)
This publication is about making the legal
provisions in the Insolvency & Bankruptcy
Code, 2016 and the interpretations thereof
easily discernible for the readers. This is
approached through the analysis of 100
crucial landmark judgments delivered by
Hon’ble National Company Law Appellate
Tribunal (NCLAT). The landmark
judgments, as delivered by Hon’ble NCLAT,
have been identified and their ratios culled
out in this book.

INR 400/-
Postage Extra
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INR 500/-
Postage Extra

Insolvency and Bankruptcy
Code, 2016
(Version 1.7)

This Publication (updated upto August,
2021) covers the provisions of Insolvency
and Bankruptcy (Amendment) Act, 2021
which provides the specialised forum to
oversee Insolvency and Liquidation
proceedings.

Insolvency and Bankruptcy
(Rules and Regulations)
(Version 1.7)

This Publication (updated upto August,
2021) covers all the Rules, Regulations and
Notifications along with all the Circulars
and Guidelines issued by Insolvency and
Bankruptcy Board of India (IBBI).

INR 600/-
Postage Extra

Available At:
Hardbound: https://icsiiip.in/publications.php
E-Book: https://icsiiip.in/lms/

https://icsiiip.in/ |Connect with ICSI IIP:

Headquarter
ICSI House, C 36, Third Floor,
Noida, Sector 62, Uttar Pradesh 201309
Landline: +91 120 408 2142 (2264)
Email: info@icsiiip.in
Website: https://icsiiip.in/

Contact: peer.mehboob@icsi.edu; for more information




